MULTICHOICE GROUP LIMITED (MCG) / GROUPE CANAL+ S.A. (CANAL+) — RULING CONCERNING THE

ACQUISITION OF 35% (OR MORE) OF THE TOTAL ISSUED SECURITIES OF MCG

1. Synopsis

1.1.

1.2

Shares issued by MultiChoice Group Limited (MCG) are publicly listed, traded, and held by
shareholders, including Groupe Canal+ S.A. (Canal+). Canal+’s shareholding in MCG has
risen above 35% through recent acquisitions. Absent more, section 123 of the Companies
Act 71 of 2008 (Act) and the Companies Regulations of 2011 (Regulations) oblige Canal+
to make a mandatory offer to acquire the other issued shares in MCG. Canal+ maintains
that it is not obliged to make such an offer because, in its submission, there is more —
specifically, an article in MCG’s memorandum of incorporation (MOI) that limits the ability
of a foreign shareholder, at any meeting of shareholders, to exercise voting rights above a
20% threshold. For Canal+, since this limitation is contained in the MOI, it is definitional of
or intrinsic to the shares it holds in MCG; it applies each time Canal+, as a foreign
shareholder, seeks to vote its shares in MCG. In its submission, therefore, Canal+ has not
acquired voting rights attaching to shares in MCG above the prescribed threshold of 35%;

and there is no obligation to make a mandatory offer.

In the view of the Takeover Regulation Panel (Panel), the argument breaks down under
scrutiny. The applicable article of the MOI — Article 40 — is to be interpreted in accordance
with established principles, including in its proper context. Article 5 stipulates that all
MCG’s issued shares rank pari passu in all respects. There is no differentiation or
qualification in respect of foreign shareholders. In express terms, Article 40.1.1 applies if
and only if either of two threshold-related circumstances arises and then only in order to
ensure compliance with a defined foreign control restriction. The definition of that
restriction confines its operation to the ability of a foreigner to exercise control over and
have an interest in the holder of a commercial broadcasting service licence above a 20%

threshold. Article 40.1.1 does not apply when votes are to be cast on other (non-licensee)



matters. In respect of such matters, at least, Canal+ has thus acquired voting rights
attaching to shares in MCG above the prescribed threshold of 35%. Hence, the Panel rules
that Canal+ must take immediate action to comply with the requirements of section
123(3) of the Act and the Regulations by making a mandatory offer to the remaining

shareholders of MCG. This ruling is explained and substantiated in what follows.

2. Background

2.1

2.2.

2.3.

2.4.

2.5.

Unless otherwise specified:

2.1.1.  Theterms defined in the Act and the Regulations have the meanings ascribed to

them therein, regardless of whether such terms are used in capitalised form.

2.1.2. References to a "section" are to a section in the Act, while references to a

"regulation" are to a regulation in the Regulations.

On 1 February 2024, attorneys for Canal+, Bowmans, sent an email to me as the Deputy

Executive Director (DED) of the Panel, acting in my capacity in terms of section 200(3).

The email requested my approval of a draft press statement (press release) that Canal+
intended to release in anticipation of an expected section 122(3)(b) announcement (S122
Announcement) that was to be made by MCG regarding the acquisition of further

securities in MCG by Canal+.

Canal+ planned to publish the press release as soon as possible after MCG had released

the S122 Announcement. A copy of the press release is attached as Annexure A.

After reviewing the press release, | replied by email to Bowmans. In my email, | advised
Bowmans that | would carefully review their client's assertions in the press release and
respond as soon as possible, considering the potential impact of Canal+'s position around
the extent of its obligations under, inter alia, section 123 and the Regulations as reflected
in the press release presented to me for approval. | also mentioned that if a ‘dispute’ arose

between the Panel and Canal+ regarding the position portrayed by Canal+ in the press



release, there may well be a need for the affected parties (including the Panel) to obtain
a court order on an urgent basis to clarify the position. | further alerted Bowmans that |
would be reaching out to MCG's lawyers, Webber Wentzel, to establish MCG’s position

regarding this matter. A copy of my email is attached hereto Annexure B.

2.6. Following my email, | called Ms Madelein van der Walt, a partner at Webber Wentzel, to
inquire whether she had any recent news and/or developments to share regarding her
client (MCG) and Canal+. Ms van der Walt confirmed that she had been advised, about 5
minutes earlier, that the chairperson of MCG had recently been notified by his counterpart
at Canal+ that Canal+ had just completed an acquisition of enough shares in MCG such
that it (Canal+) now held a little over 35%* of all the issued shares of MCG. Consequently,
she alerted me that Canal+ would be delivering its notice in terms of section 122(1)(a)'.
Confirmation of this telephone conversation is contained in an email from Webber
Wentzel to me on the same day at 22:00 and my response thereto on the same day at
22:54. Copies of both these emails are attached hereto marked Annexure C and Annexure

D, respectively.

2.7. As anticipated in Annexure C, MCG had (through Webber Wentzel) sought that I:

2.7.1. make a ruling “whether, in the circumstances, Canal+ is required to make a
mandatory offer in terms of section 123 of the Act, read with regulation 86(1) of

the TRP Regulations”; and

2.7.2.  give urgent approval of the S122 Announcement?, in terms of regulation 117,
given MCG’s various obligations to make such announcement, including

pursuant to section 122(3)(b)'.

Canal+ now holds what amounts to about 35.01% of the Company’s total ordinary shares in issue.

During my call with Ms van der Walt, | had expressed my concerns with her about announcing the acquisition before fully
understanding the situation. | had also told Ms van der Walt that we need to avoid making statements that could mislead the

market and confuse investors, as outlined in regulation 111(8).



2.8. By my email attached as Annexure D, | responded to MCG's requests by:

2.8.1.  stipulating that “given the complexities highlighted in my earlier discussions with
both you [i.e., Ms van der Walt on behalf of MCG] and Ezra (on behalf of Canal+),
| believe the best way forward in this matter is for both parties to
comprehensively address the Panel on what they consider the appropriate
manner in which the Panel should deal with the present state of affairs. This
should not only be in relation to the issue of the mandatory offer but also how
the section 122(3)(b) notification should be handled, given its connection to the

mandatory offer issue”;

2.8.2.  suggesting a proposed timetable for the exchange of comprehensive formal
submissions by each of the parties and when my decision would likely be given

if this proposed timetable was adhered to by both parties;

2.8.3. notingthat, due to the Panel's inability to currently convene the Takeover Special
Committee (TSC) under section 2023, any affected party could approach the
court for a review and determination of any decisions made by the Panel during
this period; and

2.8.4. lastly, informing Webber Wentzel that a copy of that email would be shared with

Bowmans.

2.9. Afterwards, | sent another email to Bowmans, addressed to their senior partner, Mr Ezra
Davids, in which | informed Mr Davids of my response to Webber Wentzel. A copy of this

email is attached hereto, marked Annexure E.

3

Due to the fact that there are currently not enough Panel members appointed by the Minister in terms of section 197 to

convene the TSC in terms of section 202(2).



2.10. Upon receipt of Annexures D and E, both teams from Bowmans and Webber Wentzel
confirmed that they would revert with their respective clients' instructions on the way

forward.

2.11. MCG was the first party to respond to the Panel with its stance, through its lawyers.

2.12. MCG stated that it had not yet expressed its opinion to the Panel on whether a mandatory
offer should be made to the shareholders of MCG.* Furthermore, the Panel informed MCG
that Canal+ had expressed its view that a mandatory offer need not be made. Therefore,
it was up to Canal+ to make the first representation to the Panel supporting this view. A

copy of this email response is attached hereto, marked Annexure F.

2.13. After receiving Annexure F, | acknowledged MCG's submission as reasonable and inquired
whether Canal+ had any objections to MCG's proposal and its implications. A copy of this

email is attached hereto, marked Annexure G.

2.14. In response to Annexures F and G, Bowmans noted that these proposals came as a “total
surprise”.® They stated that they would need to take instructions from their client Canal+

and revert.

2.15. Subsequently, there was a correspondence between the lawyers representing the parties
involved and my office regarding the order in which submissions must be made. This led
to a three-way phone call with Ms van der Walt, Mr Davids, and | on 3 February 2024,

following which | made a procedural ruling. | conveyed this ruling to Ms van der Walt and

4

| should note that during October 2022 and subsequently in February and March 2023, MCG had through its then legal
representatives (Glyn Marais Inc) approached the Panel for a confidential advisory opinion on whether Canal+ could be
expected — considering the provisions of Article 40 of MCG’s memorandum of incorporation to make a mandatory offer under

section 123 if Canal+ continued acquiring shares in MCG.

In an email from Webber Wentzel dated 2 February 2024 at 15:45. A copy of this email is attached hereto marked Annexure
H.



2.16.

2.17.

2.18.

2.19.

2.20.

2.21.

Mr Davids via email on 3 February 2024 at 5:06 pm. A copy of this email is attached hereto,

marked Annexure I.

Pursuant to the ruling in Annexure |1, the parties agreed to proceed on the basis that the
initial submission would be delivered by Canal+ on 8 February 2024, followed by a
response by MCG on 15 February 2024 and a reply from Canal+ on 22 February 2024.

Thereafter, the Panel would endeavour to issue its ruling by the end of February 2024.

Subsequently, on 8 February 2024, Canal+ delivered its initial submission (Canal+ First
Submission). A copy of the Canal+ First Submission is attached hereto marked Annexure

J.

Thereafter, on 15 February 2024, MCG delivered its response (MCG Submission). A copy

of the MCG Submission is attached hereto, marked Annexure K.

On 15 February 2024, | asked Webber Wentzel for an organogram that shows the MCG
businesses holding commercial broadcasting licenses under the Electronic
Communications Act, 2005 (ECA) and their relationship with MCG. As | explain further
below, given the stance taken in the Canal+ First Submission about the restrictions
imposed on foreigners and/or foreign controlled entities emanating from the provisions
of the ECA incorporated into the MOI, it was pertinent for me to consider the group
structure of MCG and gain a deeper understanding of the MCG group’s responsibilities
under the ECA, especially with regards to businesses that hold commercial broadcasting

licenses. A copy of this email is attached hereto marked Annexure L.

In this vein, on 19 February 2024, | requested from MCG another organogram for a more
comprehensive structure diagram of MCG's group of companies (including those that are
not commercial broadcasting licensees under the ECA). A copy of this subsequent request

is attached hereto marked Annexure M.

Copies of these organograms MCG provided are attached hereto marked Annexure N and

Annexure O, respectively.



2.22. Between 15 and 22 February 2024, the lawyers for both MCG and Canal+ and the Panel
exchanged further emails wherein the lawyers wanted to understand the relevance of the
Panel requesting the organogram in Annexure O. In particular, Bowmans (for Canal+)
requested clarity from the Panel as follows, in their email to me dated 22 February 2024

at 12:24 pm®:

“In order to assist Canal+ in finalising its submission which is due by midnight today, is there
any additional light you can shed on the relevance of the questions you had posed to MCG
on the mandatory offer issue at hand? | am sure you will appreciate that clarity on this is
essential in order to put Canal+ in a reasonable and fair position to address whatever

concerns you might have (if any) adequately”.

2.23. In response to Annexure P, | clarified my enquiry as follows, in my email to Mr Davids of

22 February 2024 at 1:18 pm’:

“In your client's original submissions, you emphasised the scale-down mechanism in Article
40, which ensures compliance with foreign control restrictions under the Electronic
Communications Act, 2005 (ECA) by MCG. It is worth noting, however, that not all entities
within MCG's group are subject to the provisions of the ECA, including MCG itself, as not all
of them are commercial broadcasting licensees under the ECA. Thus, if MCG shareholders
had to pass a resolution regarding the affairs of its rest of Africa group businesses exclusively,
it raises the question as to why such a decision would be impacted by the provisions of the
ECA and thus the scale-down provisions in Article 40. Stated differently, why would such
decisions not be made according to the voting rights provided for in Article 5 of MCG's MOI?
Considering the above, | asked WW to provide the organograms to confirm the extent to

which the entities within the MCG group are subject to the provisions of the ECA.”

6 A copy of which is attached hereto marked Annexure P.
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A copy of which is attached hereto marked Annexure Q.



2.24. Subsequently, on the evening of 22 February 2024, Canal+ delivered its second submission
(Canal+ Second Submission). A copy of the Canal+ Second Submission is attached hereto

marked Annexure R.

3. Issues under consideration

3.1. In effect, Canal+ asserts to the Panel that it is legally impossible for it to exceed the 35%
threshold of voting rights required to trigger a mandatory offer to all shareholders of MCG
in terms of section 123.2 This assertion is based on the claim that the MOI limits the total
voting rights of foreign shareholders to 20% (as confirmed by MCG in its cautionary
announcement of 1 February 2024°) and the S122 Announcement, published on 2

February 2024.

3.2. Canal+ contends that the terms of the MOI are determinative in establishing whether
Canal+ can exercise voting rights attaching to MCG's securities.!® As such, the MOI
constitutes the only source of voting rights and associated limitations attaching to MCG's

issued securities.

3.3. Canal+ further contends that, for purposes of section 123, a shareholder must have the
right to vote 35% or more of the total voting rights to have the necessary control. Since
the total voting rights of foreign shareholders are capped at 20% based on Canal+'s
reading of the MOI, Canal+ cannot have control in the necessary sense envisaged in

section 123.

3.4. According to Canal+, the “Scale-back” mechanism contained in Article 40" of the MOl is
aimed at ensuring compliance with the restrictions imposed by section 64 of the ECA, in

relation to foreign control over commercial broadcasting services in South Africa. Hence,

8 See para 1.4 of the Canal+ First Submission.
9 A copy of which attached hereto marked Annexure T.

10 See para 5.1.2.3 of the Canal+ First Submission.



Canal+ argues that the Scale-back mechanism restricts the voting rights of foreign

shareholders of MCG and limits their potential control over the company!?.

4. Legislative position

4.1.

4.2.

4.3.

4.4,

4.5.

For purposes of this ruling, there are two pieces of legislation that one must bear in mind,

namely:

4.1.1.  the Act [and the Regulations]; and

4.1.2.  the ECA, particularly section 64, and the applicable definitions in section 1.

It is important to note that the Panel's mandate does not extend to the provisions of the

ECA.

The Panel's engagement with the provisions of the ECA for purposes of this ruling is only
to the extent that they are necessary for discharging its regulatory functions under section
119(1) of the Act, specifically where those provisions of the ECA intersect with section 123

of the Act and the Regulations.

Therefore, references to provisions of the ECA in this ruling are not an attempt to expand
the Panel’s mandate into the terrain of the appropriate regulator(s) envisaged in the ECA
nor proffer binding interpretations of the provisions of the ECA in general. Such a mandate
is reserved for the "Authority" designated to perform such functions in the ECA, which (I

understand) is the Independent Communications Authority of South Africa (ICASA).

The following legislative provisions are material for a proper consideration of this matter:

11 This is articulated in para 4.14 of the Canal+ First Submission as follows:

“Thus, in terms of the MCG MOI, although Canal+ has acquired an interest in shares such that it holds an interest

over 35% of the shares in MCG that ordinarily have voting rights in MCG, both before and after such acquisition,

Canal+ had the ability to exercise a maximum of only 20% of the voting rights in MCG. Therefore, despite its

acquisition of further shares in MCG, Canal+ is only able to exercise a maximum of 20% (and not at least 35%) of the

voting rights attached to the securities of MCG.”
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45.1. Section2V;

4.5.2.  Section 15(6)";

4.53. Section 36";

4,54,  Sections 37(2) and (5)";

4.5.5.  Section 117(1)(j)"™

4.5.6. Section 123% and

4.5.7. Section 64 of the ECA*.

5. Summary of Canal+’s main submissions

5.1.

5.2.

5.3.

Canal+ notes that “[iJt is not in dispute that Canal+ has acquired a beneficial interest in
more than 35% of the issued securities of MCG (a regulated company), having previously
held a beneficial interest in less than 35% of the issued securities of MCG"” — which would

ordinarily trigger the mandatory offer provisions of section 123.

Canal+ summarises the thrust of its submissions in paragraph 1.4 of the Canal+ First

Submission as follows:

“In summary, our client’s position is that it is not required to make a Mandatory Offer,
because it is not able to exercise 35% or more of the voting rights attached to MCG’s
securities, despite holding a beneficial interest in more than 35% of MCG’s issued securities,
due to the limitations on voting rights set out in MCG’s memorandum of incorporation (MOI).
Those limitations on voting rights have been included in the MOI as MCG’s chosen means of
ensuring its compliance with the statutory restrictions imposed by the Electronic

Communications Act, No. 36 of 2005 (ECA).”

With regards to the additional queries raised in Annexure Q, Canal+ summarises the thrust

of its reply in paragraph 4.1 of the Canal+ Second Submission as follows:

“The issue turns on the correct interpretation of MCG’s MOI. As we will show, the meaning

of article 40 read in the context of the MOI as a whole, and the ECA regime, is perfectly clear.
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The provisions of article 40 apply to all shareholder resolutions.” (underlining added for

emphasis.)

5.4, In my opinion, an assessment of the issues posed in this matter starts with the MOlI,

particularly what is contemplated in Article 40 thereof.

5.5. What follows is my analysis of the relevant provisions of the MOI against the background
of the legislative provisions set out in paragraph 4 above and how these provisions

intersect with the law as against the interpretation thereof offered by Canal+2.

5.6. Insofar as when section 123 will be deemed to be triggered, Canal+ correctly summarises
the test for the triggering of a mandatory offer in section 123 in paragraph 2.2 of the

Canal+ First Submission as follows:

5.6.1.  “there must be an acquisition of a beneficial interest in the voting securities of a

regulated company”;

5.6.2.  “before that acquisition, the acquirer must have been able to exercise less than

35%"3 of the voting rights attached to the securities of the regulated company”;

and

5.6.3.  “as a result of the acquisition, the acquirer is subsequently able to exercise at

least 35% of the voting rights attached to the securities of the regulated

company”.

5.7. Canal+ correctly continues, in paragraph 2.6 of the Canal+ First Submission, that —

“...Section 123(2) is clear in its focus: the specific change in position as regards to a party’s
ability to exercise voting rights at a particular level is the trigger for the Section. The Section
is not concerned with other measures or species of control. What is required is a comparison

of the before and after scenarios as regards the ability of the securities acquirer to exercise

12 Considering that only it made substantive submissions on how this exercise ought to be approached.

13 The prescribed percentage as that term in defined in section 123(1) and stipulated in regulation 86(1).
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the requisite percentage of voting rights. A mere acquisition of securities is insufficient.”

(underlining added for emphasis.)
5.8. Furthermore, in paragraph 2.11 of the Canal+ First Submission, Canal+ asserts that —

“Accordingly, if the acquirer of securities acquires the relevant measure of voting control, it
will be required to extend a mandatory offer to all securities holders of the company to
acquire their securities, and as a mandatory offer qualifies as an affected transaction under
Section 117(1)(c)(vi), it attracts the various protections and restrictions provided in the Act

for such a transaction”.
5.9. Lastly, in paragraph 2.12 of the Canal+ First Submission, Canal+ says that —

“Section 123(2) provides the triggers for the activation of these processes. It provides in
specific terms for what qualifies as a “takeover” for purposes of requiring a mandatory offer.
Its requirements must therefore be clearly met before a person acquiring shares in a

company, and a company itself, is subjected to the processes contemplated in the Act”.
5.10. The summary set out in paragraphs 5.6 to 5.9 above, for how section 123 is triggered,

correctly reflects the position in our law regarding how one must approach the

interpretation of this section.*

5.11. Therefore, unless one can demonstrate that no commensurate voting rights were acquired

with the shares, section 123 will apply.

5.12. To demonstrate that it has not acquired such voting rights in this matter, Canal+, in
paragraph 2.19 of the Canal+ First Submission, argues that “by virtue of the provisions of
[the] MOI, which [it] discusse[s] in more detail in paragraph 4 [of the Canal+ First

Submission], it is clear that Canal+ has neither acquired, nor is it able to exercise, more

than 35% of all voting rights attached to the securities of MCG, and the requirement for a

Mandatory Offer has not been triggered”. (underlining added for emphasis.)

14 In paragraph 2.4 of the Canal+ First Submission, Canal+ correctly reflects the established approach to interpretation of written

documents — including legislative provisions — under South African law.
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5.13. In paragraph 4 of the Canal+ First Submission, Canal+ argues that Article 40 of the MOI

incorporates a mechanism that restricts the voting rights of foreign shareholders of MCG

(the “Scale-back”).

5.14. Further, as set out by MCG in its pre-listing statement?®, the purpose of the Scale-back is
to enable MCG to comply with the restrictions imposed by section 64 of the ECA in relation

to foreign control over commercial broadcasting services in South Africa.

5.15. The MCG pre-listing statement on page 1 states in bold print:

“Shareholders that are Foreign Persons or Foreign Entities (“Foreign Shareholders”)
should take note of the variable entitlement to exercise voting rights attaching to

Shares held by Foreign Shareholders in certain circumstances in order to ensure

compliance by the Group with the Foreign Control Restrictions. In particular, if at a

meeting of Shareholders Foreign Shareholders hold in excess of 20% of the voting
rights attaching to the Shares, the Foreign Shareholders will be entitled to exercise
only a pro rata portion of the aggregate voting rights attached to the Shares held
by all Foreign Shareholders at such time such that the aggregate voting rights
entitled to be exercised by Foreign Shareholders will not exceed 20% of the
aggregate voting rights entitled to be exercised by Shareholders.” (underlining

added for emphasis)

5.16. Canal+ argues that?®:

“This restriction in Section 64 of the ECA, at which article 40.1.1 of the MCG MOl is

aimed at ensuring compliance with, limits two forms of control. It limits (i) an

interest in voting rights, and (ii) a financial interest that confers control. Under

article 40.1.1 of the MCG MOI then, where either of these forms of potential control

could be possessed by a Foreign Shareholder, that potential control is limited....

15 https://investors.multichoice.com/pdf/other-documents/reporting-other-documents/mcg-multichoice-group-pre-listing-

statement.pdf

16 In para 4.4 to 4.5 of the Canal+ First Submission.



MCG is required to take steps to ensure compliance with Section 64 of ECA, which
essentially imposes restrictions on foreigners in respect of their direct or indirect
ownership or control over a “commercial broadcasting licensee”. As certain MCG

group entities hold such a licence, MCG has incorporated the Scale-back in its MOI

to ensure that foreigners, including Canal+, cannot exercise control, including

through the exercise of more than 20% of the voting rights attaching to MCG’s

issued securities, and thus sought to ensure compliance with the ECA.” (underlining

added for emphasis)

5.17. Furthermore, it contends that'’:

"The MCG MOI, understood in the context of the ECA, contemplates a situation where
a Foreign Shareholder may hold more than 20% of the ordinary shares in MCG, and
hence holds an interest in shares to which voting rights attach at a level above 20%.

In _such a situation, the foreign shareholders’ voting rights are automatically

maintained at 20% and the voting rights of other shareholders are increased. This

means that the foreign shareholder cannot have the ability to exercise voting rights

at a level in excess of 20%. The more shares the Foreign Shareholder owns, the

greater the voting power of the other shareholders. This ensures MCG is compliant
with the ECA and its broadcast license is not put at threat by a foreign shareholder
acquiring more than 20% of the voting rights, or the other forms of control dealt with

in Section 64 and article 40.1.1 of the MCG MOI...

There can be no doubt that the limitation on Canal+’s voting rights imposed by the
MCG MOI has been instituted by MCG for a legitimate purpose, being a means by
which MCG has sought to ensure compliance with the requirements of the ECA, which
is critical for the operation of an intrinsic part of the business of some of its
subsidiaries in accordance with applicable law. It is not an artificial or ad hoc

limitation designed to circumvent or impede the requirements of Section 123 of the

17 See para 4.10 — 4.11 of the Canal+ First Submission.
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Act, but a universal limitation applicable to all foreign shareholders in MCG."
(underlining and highlighting added for emphasis.)
5.18. Additionally, in relation to the question of how one ought to properly interpret Article 40
of the MOI, the Canal+ Second Submission argues as follows:

“The issue turns on the correct interpretation of MCG’s MOI. As we will show, the

meaning of article 40 read in the context of the MOI as a whole, and the ECA regime,

is perfectly clear. The provisions of article 40 apply to all shareholder resolutions.”*#

(underlining added for emphasis.)

6. Analysis of the Canal+ main submissions summarised in paragraphs 5.12 to 5.18 above against

applicable legislative prescripts

6.1. Canal+'s submissions present the argument that Article 40 of the MOI imposes a
restriction on the exercise of voting rights by foreign shareholders of MCG, whereby they
can only exercise up to 20%, regardless of their actual shareholdings. To Canal+, this
restriction (which is said to apply to all shareholder resolutions) is a result of the
requirements set forth in section 64 of the ECA, which MCG must comply with to ensure

that the relevant aspects of its business do not contravene the provisions of the ECA.

6.2. This argument is buttressed in paragraph 4.6 of the Canal+ First Submission as follows:

“Article 40.1.1 of the MCG MOI provides, inter alia, that if the number of MCG shares held by
foreign shareholders exceeds the “Foreign Control Restriction” then limitations are placed on

the foreign shareholders’ rights as follows:

“..the Foreign Shareholders’ ability to exercise voting rights attached to each ordinary

share held by such Foreign Shareholders shall be limited such that (i) the ordinary

shares held by Foreign Shareholders do not, in aggregate, carry voting rights in excess
of the Foreign Control Restriction and (ii) the total number of voting rights cast by or

on behalf of Foreign Shareholders at such shareholders’ meeting do not exceed the

18 At para 4.1 of the Canal+ Second Submission.
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Foreign Control Restriction. In the event that the Foreign Shareholders’ voting rights
are limited as contemplated above, then, in such circumstances only, the voting rights
attached to each ordinary share held by South African Shareholders shall be
consequently increased proportionally in accordance with each South African
Shareholder’s shareholding.” ([Canal+’s] emphasis)”
6.3. However, what Canal+ leaves out of their excerpt of Article 40.1.1 of the MOI, in the part
from Canal+'s submissions | quote in paragraph 6.2 above, as indicated by the ellipsis,

obscures the true intention behind and content of Article 40.

6.4. The following is the preceding text of Article 40.1.1% as quoted by Canal+ in paragraph 4.6

of the Canal+ First Submission:

“40.1.1 If, in respect of a shareholders’ meeting -

40.1.1.1 the number of ordinary shares held by Foreign Shareholders at the
record date of such shareholders’ meeting (expressed as a
percentage of the total issued share ordinary shares of the
Company at such time) exceed the percentage prescribed by the

Foreign Control Restriction; or

40.1.1.2 the total number of voting rights to be cast by or on behalf of
Foreign Control Shareholders at such shareholders’ meetings [or in
respect of any matter or resolution] (expressed as a percentage of
the total voting rights of the Company to be cast at such
shareholders’ meeting, net of any abstentions) exceed the

Foreign Control Restriction,

then, in these circumstances only and in order to ensure compliance with the

Foreign Control Restriction,...**” (underlining added for emphasis.)

19 In this extract, the ellipsis covers the text quoted from the Canal+ First Submission in paragraph 6.2 above for contrast.



6.5.

6.6.

6.7.

6.8.

6.9.

6.10.

6.11.

6.12.
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When viewed in this context and in its totality, it becomes clear that the main idea of this
Article is to deploy the restrictions in certain circumstances only, and to ensure compliance

with the Foreign Control Restriction.

Therefore, a proper analysis of this article requires a thorough understanding of what
those "circumstances" are, and what needs to be complied with in relation to the "Foreign

Control Restriction".

Read in this sense, the logical follow-up question is what those “circumstances” are, and

what does MCG need to do to comply with the "Foreign Control Restriction”?

To begin to answer the questions posed in paragraph 6.7 above, a good departure point is

the text of Articles 40.1.1.1 and 40.1.1.2, namely:

6.8.1.  the number of ordinary shares held by Foreign Shareholders at the record date

which exceeds the percentage prescribed by the Foreign Control Restriction; and

6.8.2.  the total number of voting rights to be cast by or on behalf of Foreign Control

Shareholders which exceed the Foreign Control Restriction.

From the criteria set out in paragraph 6.8 above two terms emerge, namely:

6.9.1. Foreign Shareholders; and

6.9.2. Foreign Control Restriction.

Both terms are defined in the MOI — the extracts of which are attached to the Canal+ First

Submission as “Annexure A” thereto.

“Foreign Shareholders” can loosely be said to be non-South African persons, including

entities controlled by non-South Africans.

“Foreign Control Restriction” is defined in clause 1.1.13 of the MOI to mean:
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“1.1.13 ... as set out in section 64(1) of the ECA?, the restriction and limitation placed on

the ability of a foreigner to directly or indirectly:

1.1.13.1 exercise _control over a _holder of a commercial broadcasting

service licence in terms of the ECA; and

1.1.13.2 have a Financial Interest or an interest in voting shares or paid-up

capital in a holder of a commercial broadcasting service licence in
terms of the ECA, from time to time, which restriction and

limitation is currently placed at 20% (twenty percent).”

(underlining added for emphasis.)

In this regard, it is important to explain what restrictions and limitations are placed on

foreigners under section 64 of the ECA. These can be summarised as follows:

6.13.1. direct or indirect control of a commercial broadcasting licensee;

6.13.2. direct or indirect:

6.13.2.1. financial interest; or

6.13.2.2. interest in voting rights,

in a commercial broadcasting licensee, exceeding 20%.

The criterion in paragraph 6.13.1 above is straightforward: a foreigner cannot have a

controlling interest in an entity that is a commercial broadcasting licensee under the ECA.

In the context of the MCG group (and considering the organograms provided to me by
Webber Wentzel), a foreigner cannot hold controlling shares directly in either Electronic
Media Network (Pty) Ltd (M-Net) or MultiChoice (Pty) Ltd (MultiChoice SA), being the

companies with commercial broadcasting licenses (ICASA Licensees).

20 |t bears noting the text of the definition in the MOl is substantially the same as that used in section 64 of the ECA.



6.16.

6.17.

6.18.

6.19.

6.20.

19
Additionally, a foreigner cannot interpose entities it controls®! between it and either of
these ICASA Licensees so as to acquire control over either of those entities (i.e., ICASA

Licensees).

Bearing in mind that M-Net and MultiChoice SA are both companies under the Act, the

concept of control must primarily be viewed within that context of the Act.

In this regard, section 2(2) is informative regarding how control is defined in the Act.

On my reading of the ECA??, a direct or indirect financial interest may exist where a creditor
has rights in relation to a debt owed to it that, although does not ordinarily have attached
to it the right to vote, nonetheless gives it the ability to control the licensee or an effective
say in the affairs of the licensee. It is not necessary to dwell on this restriction because it

is irrelevant to the issues at hand in this matter.

Lastly, on my reading of the ECA, a direct or indirect interest in voting rights in a

commercial broadcasting licensee can be understood as follows:

6.20.1. Directinterest in voting rights of either of the ICASA Licensees would arise where
a foreigner owns shares in either M-Net or MultiChoice SA. In other words, if
that foreigner is listed as a shareholder in the securities register of either of these

companies as required in terms of section 50 (read with section 57(1)); or

6.20.2. Indirect interest in the voting rights of either ICASA Licensee would arise when a
foreigner, using juristic entities controlled by it, acquires shares in either of these
companies (i.e. the ICASA Licensees). In other words, the shares are held

indirectly using another entity controlled by the foreigner.

21

22

See section 2(2) for control descriptions, including those of subsidiaries.

Quoted in para 4.9 of the Canal+ First Submission.
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It is pertinent to deconstruct the requirements of section 64 of the ECA, as described in

the preceding paragraphs.

MCG is currently the ultimate parent of the ICASA Licensees. As matters stand, there can
be no suggestion that any person other than MCG ultimately controls those two
companies (i.e. the ICASA Licencees) for the purposes of the ECA, considering the

principles set out in section 2(2) of the Act.

Therefore, what entitlements does a shareholder of MCG have? Article 5.2 states that each

share entitles a holder to the right (pari passu in all respects) to:

6.23.1. be entered into MCG’s securities register as the registered holder of that

ordinary share;

6.23.2. exercise voting rights on all matters submitted for a decision to shareholders of

MCG;

6.23.3. attend, participate in, and speak at any meeting of the holders of ordinary shares

in MCG, in person or by proxy;

6.23.4. exercise one vote per ordinary share held in MCG;

6.23.5. participate proportionally in any distributions made by MCG in respect of

ordinary shares in MCG; and

6.23.6. on the liquidation of MCG only, as contemplated in the Act and the Insolvency

Act, receive proportionally any surplus funds available for distribution amongst

the shareholders. (underlining added for emphasis.)

The right in paragraph 6.23.6 above articulates the unalterable position in the Act that a
shareholder, in a company with one class of shares, has no general claim on the underlying

assets of the company save for a pro rata claim on the net assets of the company (upon
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its liquidation).?® This is an important principle in determining when, in the context of
MCG, its shareholders would be attributed interests in its underlying assets, including its

ultimate control over the ICASA Licencees.

6.25. The above exposition makes it clear that although MCG's shareholders possess a residual
claim on the company's assets, including its ultimate controlling stakes in the ICASA
Licensee, these claims — pertaining to the owners' equity of MCG shares — rank last after
the various creditor claims to the underlying assets of the MCG group of companies,
regardless of their nature. As such, the notion that a shareholder lacking a controlling
stake (as described in the Act) can establish a direct connection between its shareholding
in MCG and companies removed from it by four degrees is, with respect, not in line with
the foundational principles of South African company law. To be precise, outside the
statutory claim to the net distribution of MCG's assets on liquidation, no such connection
exists between a shareholder and the companies’ assets unless specifically distributed
pursuant to section 46, which has its own set of requirements. Thus, the requirements laid
out in Article 40.1.1, when viewed in the context of section 64 of the ECA, are difficult to
meet, particularly as long as MCG continues to operate independently and is not under

the control of any shareholder as the Act defines that concept.

6.26. To summarise the points made earlier from paragraph 6.5 above, Article 40.1.1 can only
be triggered when both the "circumstances" (i.e., the shareholding values contemplated
in Article 40.1.1.1 and Article 40.1.1.2) and the need to ensure compliance with the foreign

control restrictions in section 64 of the ECA are present.

6.27. In the absence of either of these elements, the Scale-down mechanism is irrelevant in a

particular case.

23 See section 37(3)(b). See also Independent Community Pharmacy Association v Clicks Group Ltd [2023] ZACC 10; 2023 (6) BCLR
617 (CC) para 163—-165 (and the cases there cited).



6.28.

6.29.

6.30.

6.31.

6.32.

6.33.

6.34.

6.35.

22

Based on this, a blanket restriction on the part of any foreign shareholder to exercise their
shares beyond the limits imposed in Article 40 is unfounded. Each decision of MCG
shareholders must be assessed individually with regard to the criteria set in the relevant

provisions of the ECA regarding foreign ownership of ICSA Licensees.

Therefore, the suggestion that a mandatory offer is impossible to occur in the context of

a foreign shareholder is incorrect.

What follows is an assessment of the status quo vis-a-vis MCG following the acquisition of

35.01% of the ordinary shares by Canal+.

In terms of section 15(6), the MOl is binding between MCG and each of its shareholders.

Article 5.1 of the MOI provides that:

“5.1 (t)he Company [i.e., MCG] is authorised to issue 1 000 000 000 ordinary shares of no

par value, each of which rank pari passu in _all respects.” (underlining added for

emphasis.)

Article 5.2.2 of the MOI provides that each ordinary share in MCG shall entitle the holder
thereof to the right to “exercise voting rights on all matters submitted for decision to

shareholders of the Company”.

And Article 5.2.4 of the MOI provides that:

“(e)ach ordinary share [in MCG] shall entitle the holder thereof the right to:

5.2.4 exercise 1 (one) vote per ordinary share held”.

(underlining added for emphasis.)

Section 37(2) provides that each issued share of a company, regardless of its class, has
associated with it one general voting right, except to the extent provided otherwise by the
Act or the preferences, rights, limitations, and other terms determined by or in terms of

the company's memorandum of incorporation in accordance with section 36.
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Section 37(5) provides that a company’s memorandum of incorporation may establish, for
any class of shares, preferences, rights, limitations, or other terms that confer special,

conditional, or limited voting rights.

As delineated previously, Article 40 of the MOI confers upon the board of MCG a
circumscribed right to curtail the voting entitlements of its foreign shareholders. This
power is operative only under specific circumstances to ensure conformity with the
obligations of the group's members, who are subject to regulation by ICASA, as stipulated

in the ECA. These strictures pertain to the prohibition of foreign control over said entities.

Although MCG does not hold a commercial broadcasting service license according to the
ECA, the Foreign Control Restrictions under Article 40 apply to MCG because it has

incorporated those provisions in the MOI.

The “indirect” control concept applies to MCG and its shareholders as one or more of

MCG'’s subsidiaries are holders of a commercial broadcasting service licence.

Section 123(2) applies if:

6.40.1. a person acting alone has, or two or more related or inter-related persons, or
two or more persons acting in concert, have acquired a beneficial interest in

voting rights attached to any securities issued by a regulated company;

6.40.2. before that acquisition, a person was, or persons contemplated in paragraph
(a)(ii) together were, able to exercise less than the prescribed percentage of all

the voting rights attached to securities of that company; and

6.40.3. as a result of that acquisition, together with any other securities of the company
already held by the person or persons contemplated in paragraph (a)(ii), they are
able to exercise at least the prescribed percentage of all the voting rights

attached to securities of that company.”

A proper reading of Articles 5 and 40 of the MOI confirms that:
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6.41.1. those provisions do not create an intrinsic limitation in the rights attaching to

the MCG ordinary shares; and

6.41.2. each ordinary share in MCG has a general right to vote attaching to the share,
except to the extent that the MCG board of directors, acting under the power
envisaged in Article 40, may scale back a shareholder’s voting rights or power at
a shareholders’ meeting in circumstances contemplated in Article 40 (i.e., in
circumstances where the “Foreign Control Restrictions”, as defined, is likely to
be exceeded should all shareholders (specifically foreign shareholders) be
allowed to exercise their voting rights in accordance with the ordinary voting

rights/power attaching to their respective individual shares.

Therefore, my reading of the relevant provisions of the MOI, particularly concerning the
interplay between Articles 5 and 40, is that (concerning any matter that requires the
decision of the shareholders of MCG) every shareholder has a full complement of voting
rights. If, in respect of a proposed resolution, the “Foreign Control Restrictions” will be
‘breached’ if all shareholders (including foreign shareholders) are allowed to exercise their
full complement of voting rights, then the Scale back in Article 40 will be triggered, which
would then reduce the voting power of foreign shareholders in the manner envisaged by

Article 40 of the MOI to ensure that the “Foreign Control Restrictions” are not violated.

However, given the basic principle of our company law [outlined earlier by reference to
section 37(2)(b)] that a shareholding by person X in Company A, which in turn holds a
shareholding in Company B, does not automatically translate into person X being deemed
to hold an equivalent shareholding in Company B, | do not believe that the provisions of
Article 40 (when read with Article 5 and the definitions of the terms “Foreign Control
Restrictions” and “Financial Interest” in Articles 1.1.10 and 1.1.13) of the MOI can be used

to say that the ability of foreigners to exercise any voting rights within MCG that are above
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the prescribed threshold envisioned in the ECA is permanently and irrevocably sterilised

for all matters put to MCG’s shareholders.

6.44. After all, it bears noting that MCG has other significant businesses?* beyond the ICASA

Licensees, which are holders of commercial broadcasting licenses under the ECA.

6.45. Therefore, despite Article 40, any MCG shareholder, even a foreign shareholder such as
Canal+, will still be able to exercise voting rights and commensurate voting power at
shareholder meetings generally when it comes to those businesses, which are significant

in their own right.

6.46. Significantly, until someone such as Canal+ (i.e., an MCG shareholder) is in control of MCG
in the manner envisaged in the term “Foreign Control Restriction”, one cannot — given
that MCG itself does not hold any commercial broadcasting licenses directly, but its
subsidiary companies do so — make a definitive assessment whether that person (i.e., an

MCG shareholder):

6.46.1. is directly or indirectly exercising control over a holder of a commercial

broadcasting licence; and/or

6.46.2. has directly or indirectly a financial interest or an interest either in voting shares

or paid-up capital in a commercial broadcasting licensee exceeding 20%.

6.47. The assessment that is required to determine if one:

6.47.1. s exercising direct or indirect control; and/or

6.47.2. hasdirectly or indirectly a financial interest or interest either in voting shares or
paid-up capital in a commercial broadcasting licensee above the 20% threshold

(hereafter, “the power to control a commercial broadcasting licensee”),

24 See Annexure O [the comprehensive MCG organogram].
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can only occur after a mandatory offer has been made by that person under section 123
of the Act, with the results of that offer process then placing the person in a position to

exercise the power to control a commercial broadcasting licensee.

One cannot pre-empt the outcome of a mandatory offer or takeover offer that is required
by a person (Canal+) under the Act and therefore say that Canal+ is precluded from making
a mandatory offer beforehand because doing so they may end up having the power to
control a commercial broadcasting licensee in the manner envisaged in the ECA. That
outcome of ending up with the power to control a commercial broadcasting licensee in
the manner envisaged in the ECA has nothing to do with the requirement to make a

mandatory offer under section 123.

The interpretation of Article 40 of the MOI on behalf of Canal+ that a foreign shareholder
can never exercise voting rights regarding their shares in MCG exceeding 20% for all and
any practical purposes does not appear to hold. Article 40 is not definitional of the rights
attaching to MCG ordinary shares. The limits placed in Article 40 (when read with the
express rights attaching to MCG ordinary shares set out in Article 5) of the MOI are not
intrinsic to the MCG ordinary shares. The same shares that Canal+ holds will have full
voting power if or when Canal+ transfers them to another shareholder who is not a foreign

person.

The “Foreign Control Restrictions” apply to the businesses MCG controls, which are
commercial broadcasting licenses. MCG has other significant businesses across the African

continent.

An MCG shareholder is interested in the fact that someone such as Canal+, which did not
have control of MCG, will now have control over MCG as envisaged in section 123 of the
Act. Such an MCG shareholder may want to divest from MCG if it is not comfortable that

someone new, such as Canal+, will now have a significant say over the management or
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control of MCG’s underlying businesses (even those that aren’t commercial broadcasting

licensees under the ECA).

6.52. In the circumstances, Article 40 of the MOI cannot negate the operation of section 123 of

the Act in MCG’s case.

6.53. Each MCG ordinary share has one vote attached to it, and that voting right is only limited
by Article 40 of the MOI for matters to be resolved by shareholders from time to time
when decisions are proposed to and to be decided by shareholders (under a circumscribed
set of circumstances related to the MCG group’s obligations under the ECA). It does not
permanently deprive the holder of the right to exercise more than 20% of the holder’s
voting rights. If it did, it would lead to absurd and/or unbusinesslike results negating the

application of section 123 of the Act and the Regulations.?®

6.54. MCG also has businesses within its group of companies that are non-licence holders.? The
protection afforded by Chapter 5 (Part B) of the Act and the Regulations when there are
significant changes in the control regime of a regulated company that they are invested in

must also apply to those shareholders with an indirect interest in those subsidiaries.

6.55. For the sake of completeness, it bears noting that Canal+ was at pains to point out, in
paragraph 4 of the Canal+ Second Submission, that the scale-back concept could not have
been envisaged to be applied on a bifurcated basis?’ (i.e., on the one hand, relating to
those matters decided by shareholders which affect the ICASA Licensees to which the
provisions of the ECA apply (and thus to which the restriction in Article 40 would apply),

and on the other hand those matters which do not affect the ICASA Licensees but rather

25

26

27

Our courts caution that, when interpreting legislation, “a meaning that frustrates the apparent purpose of the statute or leads
to unbusinesslike results is not to be preferred”. Equally, the courts do not prefer a meaning “... that unduly strains the ordinary,
clear meaning of words.” (See Road Traffic Management Corporation v Waymark (Pty) Limited [2019] ZACC 12; 2019 (6) BCLR
749 (CC); 2019 (5) SA 29 (CC) para 31.)

See in this regard the entire group organogram as set out in Annexure M.

See paras 2.6 and 2.11 of the Canal+ Second Submission.
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relate to other aspects of the MCG group (thus the restriction in Article 40 would be
irrelevant in that context, as there would be no question of any risk of breaching the
requirements of the ECA on Foreign Control Restrictions). However, as already mentioned
in paragraph 6.3 above, this misconception (on the part of Canal+) stems from the fact
that it disregards the critical qualification of the restriction in Article 40, articulated by the
phrase “then, in these circumstances only and in order to ensure compliance with the
Foreign Control Restriction”. The purpose of this Article is to ensure compliance with the
foreign control restrictions in section 64 of the ECA, which in turn concerns the prevention
of foreign control of businesses holding commercial broadcasting licenses under the ECA

and nothing more.

| reiterate that:

6.56.1. the MOl in clause 5 recognises that all the shares of MCG rank “pari passu in all
respects [including voting rights]”. Thus, every share is assumed to rank equally
on any matter as a right intrinsic it’s universe of rights, and therefore, that is the

assumed default position even as it relates to shareholders meetings; however,

6.56.2. the MOI provides for a restriction as articulated in Article 40.1.1 “then, in these
circumstances only and in order to ensure compliance with the Foreign Control

Restriction”.

The application of this restriction is dependent on whether the particular resolution
impacts on the Foreign Control Restriction.. Additionally, it is personal to the holder as the
same share can either participate fully or not, depending on the status of the holder. And
even then, the same foreign holder (in the case of a Foreign Entity) may have some of its
shares participating fully (i.e. above the restriction) and others not if the people with

ownership interests in that Foreign Entity include South Africans®.

28

See in this regard Article 40.1.2.
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Thus, it is evident that the application of Article 40 is personal to the circumstances of the

holder.

In the Canal+ First Submission, reference is made to foreign takeover laws (United
Kingdom and Australia) as well as two cases interpreting Chapter 6 of the Australian

Corporations Act, 2001 in support of Canal+’s submission at paragraph 5.1.2.3 that—

“... [Tlhe Scale-back is an inherent limitation of Canal+’s rights attaching to securities in MCG
as it is entrenched in MCG’s MOI. The voting rights attached to MCG securities are therefore
not capable of being exercised by Canal+ beyond 20%. Canal+ cannot acquire at least 35%

of the voting rights attaching to the securities of MCG while the Scale-back is in operation.”

On the UK Takeover Code, as observed in the Canal+ First Submission, there are
fundamental differences between the text and what Bowmans refers to as “the operative
requirement” of the UK Takeover Code and the Act as to when a mandatory offer must be

made. To quote Bowmans’ own words—

“Under the UK Takeover Code, the focus is on the rights attaching to the shares in

general and not the ability of the holder to exercise the associated voting rights.”

(underlining added for emphasis.)

As for the two Australian cases, namely Queensland North Australia Pty Ltd v Takeovers
Panel [2014] FCA 591 and Condor Blanco Mines Limited [2016] ATP 8, these cases are

distinguishable on the facts and the law to what | have before me.

In Condor, the Australian Takeover Panel had to decide whether a significant portion of
shares that had been placed by a company (Condor Blanco Mines Limited) under escrow
arrangements with a third party escrow agent (EMC (Nominees) Pty Ltd) had the
commensurate “voting rights, substantial holding or power of disposal until investors that

were to be sourced by the company for holding those shares could be identified” *
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The Australian Takeover Panel (ATP) held that Condor had (or has) the power to control
the exercise of a power to dispose of, or vote, shares notwithstanding that the power is a

power to prevent rather than direct voting and disposal.

On the issue whether those shares under escrow arrangements comprised voting shares
under the provisions of the Australian Corporations Act 2001 (Cth), the ATP declared as

follows —

“34. In respect of the 45 million shares, Condor submitted that ... a share in respect of
which voting rights cannot be exercised does not carry voting rights. Accordingly, it
submitted that until the shares were released from escrow, they were not voting

shares and therefore, there had been no contravention of s606. ...

35.

36. We consider the escrow shares are voting shares for Chapter 6 purposes. Although
Condor and EMC agreed to suspend all rights including voting rights attached to the
escrow shares, those voting rights remained attached to the shares. The restriction

arose from a contractual agreement between the parties. It was not an inherent

feature of the shares, as it would be if the terms were encapsulated in Condor’s

constitution. At any time, the contractual agreement could be varied or the

restriction could be breached.” [Footnotes omitted and underlining added for

emphasis.]

Voluntary restrictions of voting rights attaching to shares by a shareholder through, for
example, a contractual undertaking cannot comprise — to borrow the language used in

the Canal+ First Submission - “an inherent limitation” of rights attaching to securities.

As | explain above, the Foreign Control Restriction imposed by Article 40 is personal. The
Foreign Control Restriction contained in Article 40 only applies in circumstances which are
exclusively contemplated in Article 40 to ensure compliance with the provisions of the

ECA. The Foreign Control Restriction is not definitional to the authorised MCG ordinary
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shares. Those ordinary shares each bear equivalent rights and entitlements under Article

5 except to the extent necessary to ensure compliance with the provisions of the ECA.

Importantly, the Australian cases relied upon in the Canal+ First Submission deal with
entirely differently worded statutory provisions. That much is demonstrated in the
judgment of the Federal Court of Australia in Queensland North Australia Pty Ltd v

Takeovers Panel [2014] FCA 591.

That case highlights that what was before the court there was an enquiry whether there
had been a breach of the provisions of sections 606, 631(1)and 633(1) (read with section
602) of the Australian Corporations Act 2001 (Cth) (Corporations Act). More
fundamentally, the Federal Court of Australia (per Collier J) in Queensland North Australia

explained that—

“... [l]t is important to recognise that the constitution of a company constitutes a contract as

between the company and its members pursuant to s 140 of the Corporations Act, and that it is

the constitution which confers rights on members including the right to exercise votes attached to

730

I am equally unconvinced about the reliance placed in the Canal+ First Submission on the
decision of the Competition Appeal Court in Murray & Roberts Holdings Limited v Aton

GmbH and Another [2018] ZACAC 7 (28 October 2018).

As set out in paragraph 1 of that judgment, the primary question before the court in that
case was whether a shareholder was entitled to exercise certain of its voting rights
pursuant to its shareholding in a target company once such a shareholder had exhibited
a firm intention to acquire sufficient shares in the company which would, if the intention
is implemented, constitute a merger as defined in the Competition Act 89 of 1998 (the

Competition Act).

30

Paragraph 100.
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attaching to the entire issued share capital of the target company.

dispute was section 13A(3). That section, as it then stood, provided that:

“The parties to an intermediate or large merger may not implement that merger defined in
12(1)(a) until it has been approved, with or without conditions, by the Competition
Commission in terms of s 14 (1) (b), the Competition Tribunal in terms of s 16(2) or the

Competition Appeal Court in terms of s 17.”

on its own facts. It ruled:

“[20] On a proper reading of Goldfields and s 13A(3}, a party is not prohibited from

acquiring and voting shares in a target company up until the point that these shares
vest the acquirer with control of the target company, control being defined in terms
of s 12 of the Act, and even then what s 13A(3) prohibits is the implementation of the

control acquired.”

The Court continued:

“[30] As an alternative [argument], appellant [i.e., Murray & Roberts] contended that Aton

had already obtained de facto control over the appellant in terms of s 12 (2) (g) of
the Act. Mr Harris contended that Aton was by far the largest shareholder in
appellant, holding 44.1% of the voting rights. Other than the PIC, which held
approximately 23% of the shares, the remaining shareholders held small parcels of
shares. Attendance at shareholder's meetings from 2012 to 2017 indicated that a
44% shareholding, on average, would have given Aton more than 50% of the votes
cast of a meeting of appellant's shareholders. By contrast, first respondent contends

that only at .three meetings during this period would Aton's shareholding have given

32

The shareholding in that case translated into approximately 33.2% of the voting rights

The key section of the Competition Act which was relevant to the determination of the

In deciding the primary question before it, the Competition Appeal Court held that there
was no general restriction imposed on a shareholder from exercising its shares once it has

announced an intention to acquire a company and that each case had to be determined
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it more than 50% of the votes cast. Furthermore, at the meeting on 19 June 2018,
where the attendance was above 92% and notwithstanding that Aton voted its full
complement of shares, the resolution passed by 52.06%. The outcome of this meeting
evidences that Aton's current shareholding did not vest it with de facto control of
appellant in respect of a strategically important resolution. There is insufficient
evidence to suppose that the outcome would be any different if any further such
resolutions were to arise (of which there is no direct evidence), prior to merger

approval being obtained by Aton for its proposed merger.

This disputed evidence does not provide a sufficiently sound basis, on the
probabilities, to conclude that, in terms of s 12 (2) (g) of the Act, Aton already had
control of appellant. As the European Commission's Consolidated Jurisdictional Note
on the Control of Concentrations between Undertakings (208/C 95/01 at para 59)

states:

'Where, on the basis of its shareholding, the historic voting pattern at the
shareholders' meeting and the position of other shareholders', a minority
shareholder is likely to have a stable majority of the votes at the shareholders'
meeting, then that large minority shareholder is taken to have sole control.' (our

emphasis)

A further consideration in this regard is the undertaking given by Aton that, pending
a decision on its merger notification by the competition authorities, it will not vote
any percentage of voting rights that represents more than 50% less 1 of the votes
cast in respect of any resolutions proposed at any future ordinary or extra ordinary
general meeting of appellant's shareholders within this timeframe. Under all these

circumstances, the alternative argument must fail.”

support Canal+’s contentions.

33

It is clear to me that an overall reading of the Competition Appeal Court's judgment does not
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Based on the conclusions drawn earlier, | am obligated to require that Canal+ takes
immediate action to comply with the requirements of section 123(3) and the Regulations

by making the mandatory offer to the remaining shareholders of MCG.

MCG is required to publish a full copy of this ruling on SENS and its website within 24 hours

of receiving this ruling.

Another aspect of this investigation was to determine whether the MCG could issue the
S$122 announcement and, if so, in what was to be covered in that announcement.
However, before this issue was finalised, MCG unlawfully published this announcement
on 5 February 2024, for which MCG has already been sanctioned by this office in that |

have already issued a compliance notice in this regard.

Now, therefore, MCG is required (within 24 hours of this ruling) to supplement the
publication made on 5 February 2024 by advising its shareholders and the market at large
that, pursuant to the acquisition of 35.01% of the voting rights in MCG, Canal+ has been
found by the Panel to have triggered a mandatory offer, and that the Panel has now
required that it makes such offer immediately, in line with the requirements of the Act and
the Regulations. Prior to the publication of such announcement, MCG is to submit same

to the Panel for approval in terms of regulation 117.

8. Conclusion

8.1.

8.2.

This ruling is given only in respect of the takeover provisions. Further, in issuing this ruling,
the Panel did not consider the commercial advantages or disadvantages of the transaction

in accordance with section 201(3) of the Act.

Your attention is also drawn to Regulation 118(5) stating that all rulings of the Panel will
be given on the assumption that all information provided is correct and complete. Further,

your attention is drawn to Regulation 118(8) stating:
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“Any person issued with a Ruling of the Panel may apply to the Takeover Special Committee for a

hearing regarding the ruling within —

(a) 5 business days after receiving that Ruling; or

(b) Such longer period as may be allowed by the Committee on good cause shown.”

Issued on 29 February 2024 by the Deputy Executive Director of the Takeover Regulation Panel,

in terms of section 200(3) of the Act.

i Which reads:
“122. Required disclosure concerning certain share transactions

(1) A person must notify a regulated company in the prescribed manner and form within three business days after

that person:

(a) acquires a beneficial interest in sufficient securities of a class issued by that company such that, as a result
of the acquisition, the person holds a beneficial interest in securities amounting to 5 percent, 10 percent,

15 percent, or any further whole multiple of 5 percent, of the issued securities of that class;”
i Which reads:
“(3)  Aregulated company that has received a notice in terms of this section must-
(a) file a copy with the Panel; and

(b) report the information to the holders of the relevant class of securities unless the notice concerned a

disposition of less than 1 percent of the class of securities.”
i Which reads:
“40. FOREIGN CONTROL RESTRICTIONS
40.1 Foreign Shareholders
40.1.1 If, in respect of a shareholders’ meeting —

40.1.1.1 the number of ordinary shares held by Foreign Shareholders at the record date of such
shareholders’ meeting (expressed as a percentage of the total issued ordinary shares of the
Company at such time) exceed the percentage prescribed by the Foreign Control

Restriction; or
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40.1.1.2 the total number of voting rights to be cast by or on behalf of Foreign Shareholders at such
shareholders’ meeting [or in respect of any matter or resolution] (expressed as a
percentage of the total voting rights of the Company to be cast at such shareholders’

meeting, net of any abstentions) exceeds the Foreign Control Restriction,

then, in these circumstances only and in order to ensure compliance with the Foreign Control
Restriction, the Foreign Shareholders’ ability to exercise voting rights attached to each ordinary share held
by such Foreign Shareholders shall be limited such that (i) the ordinary shares held by Foreign
Shareholders do not, in aggregate, carry voting rights in excess of the Foreign Control Restriction
and (ii) the total number of voting rights cast by or on behalf of Foreign Shareholders at such
shareholders’ meeting do not exceed the Foreign Control Restriction. In the event that the Foreign
Shareholders’ voting rights are limited as contemplated above, then, in such instances only, the voting
rights attached to each ordinary share held by South African Shareholders shall be consequently
increased proportionately in accordance with each South African Shareholder’s shareholding. The
provisions of this 40.1.1 shall: (a) also apply to all resolutions contemplated in 25 for purposes of
determining voting rights as contemplated in 25.2.1 and (b) only apply for so long as the Foreign Control
Restriction applies to the Company and to the extent required to ensure compliance with the Foreign

Control Restriction.

40.1.2 If, for purposes of any resolution(s) or matter(s) in respect of which voting rights are to be cast by or on
behalf of a Foreign Entity, such Foreign Entity can prove, to the satisfaction of the Board (in its sole
discretion), the portion (expressed as a percentage) of the ultimate Financial Interest or interest in
voting shares or paid-up capital of that Foreign Entity that is held by South African Persons, then for

purposes of such resolution(s) or matter(s):

40.1.2.1 that same portion (expressed as a percentage) of the ordinary shares held by that Foreign
Entity and voting rights to be cast by or on behalf of that Foreign Entity shall be deemed to
be held or cast (as the case may be) by South African Persons and the Foreign Entity shall be
treated as a South African Shareholder in respect of those ordinary shares and voting rights;

and

40.1.2.2 the remainder of the ordinary shares held by that Foreign Entity and voting rights to be cast
by or on behalf of that Foreign Entity shall be deemed to be held or cast (as the case may be)
by Foreign Persons and the Foreign Entity shall be treated as a Foreign Shareholder in respect

of those ordinary shares and voting rights.

40.1.3 The Board, with power of delegation including the chairperson of any shareholders meeting, is authorised

to:

40.1.3.1 request any shareholder that is an Entity to provide self-certification, to the satisfaction of
the Board (in its sole discretion), of the extent to which any Foreign Persons or Foreign
Entities have a direct or indirect Financial Interest or interest either in voting shares or paid-

up capital of such shareholder;

40.1.3.2 request any shareholder who is a Person to provide proof, to the satisfaction of the Board

(in its sole discretion), that such Person is a South African Person;

40.1.3.3 implement such controls and measures and request any additional documents as the Board

deems necessary (in its sole discretion) to verify shareholders’ status as Foreign Shareholders
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or South African Shareholders and to ensure the practical efficiency of the conduct of general

meetings while implementing the provisions of this clause 40; and

40.1.3.4 do all things necessary, reasonable or desirable in order to give effect to and implement the
provisions of 40.1.1 from time to time, in order to ensure compliance with 40.1.1 and make
any determinations in relation to the matters outlined in40.1.1 (including the identification
and designation of Foreign Shareholders, voting rights to be cast by Foreign Shareholders,
the limitation and increase of votes in accordance with 40.1.1, voting rights exercised and

subsequent result of voting), including at a general meeting, which will be final and binding.”

vV Which reads:

“2. Related and inter-related persons, and control

(1) For all purposes of this Act:

(c) a juristic person is related to another juristic person if:

v Which reads:

“15. Memorandum of Incorporation, shareholder agreements and rules of company

(6) A company’s Memorandum of Incorporation, and any rules of the company, are binding:
(a) between the company and each shareholder;
(b) between or among the shareholders of the company; and
(c) between the company and:
(i) each director or prescribed officer of the company; or
(ii) any other person serving the company as a member of a committee of the board,

in the exercise of their respective functions within the company.”

Vi Which reads:
“36. Authorisation for shares
(1) A company’s Memorandum of Incorporation-

(a) must set out the classes of shares, and the number of shares of each class, that the company is

authorised to issue;

(b) must set out, with respect to each class of shares-
(i) a distinguishing designation for that class; and
(ii) the preferences, rights, limitations and other terms associated with that class, subject to

paragraph (d);
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()

(3)

(c) may authorise a stated number of unclassified shares, which are subject to classification by the board

of the company in accordance with subsection (3)(c); and

(d) may set out a class of shares-
(i) without specifying the associated preferences, rights, limitations or other terms of that class;
(ii) for which the board of the company must determine the associated preferences, rights,

limitations or other terms; and

(iii) which must not be issued until the board of the company has determined the associated

preferences, rights, limitations or other terms, as contemplated in subparagraph (ii).

The authorisation and classification of shares, the numbers of authorised shares of each class, and the
preferences, rights, limitations and other terms associated with each class of shares, as set out in a company’s

Memorandum of Incorporation, may be changed only by-
(a) an amendment of the Memorandum of Incorporation by special resolution of the shareholders; or

(b) the board of the company, in the manner contemplated in subsection (3), except to the extent that

the Memorandum of Incorporation provides otherwise.

Except to the extent that a company’s Memorandum of Incorporation provides otherwise, the company’s board

may-

(a) increase or decrease the number of authorised shares of any class of shares;

(b) reclassify any classified shares that have been authorised but not issued;

(c) classify any unclassified shares that have been authorised as contemplated in subsection (1)(c), but
are not issued; or

(d) determine the preferences, rights, limitations or other terms of shares in a class contemplated in

subsection (1)(d).

(4) If the board of a company acts pursuant to its authority contemplated in subsection (3), the company must file a Notice of

Amendment of its Memorandum of Incorporation, setting out the changes effected by the board.”

Vi Which reads:

“37. Preferences, rights, limitations and other share terms

()

(5)

Each issued share of a company, regardless of its class, has associated with it one general voting right, except to

the extent provided otherwise by-
(a) this Act; or

(b) the preferences, rights, limitations and other terms determined by or in terms of the company’s

Memorandum of Incorporation in accordance with section 36...

Subject to any other law, a company’s Memorandum of Incorporation may establish, for any particular class of

shares, preferences, rights, limitations or other terms that-

(a) confer special, conditional or limited voting rights;
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(b) provide for shares of that class to be redeemable, subject to the requirements of sections 46 and 48,

or convertible, as specified in the Memorandum of Incorporation-

(i) at the option of the company, the shareholder, or another person at any time, or upon the

occurrence of any specified contingency;
(ii) for cash, indebtedness, securities or other property;
(iii) at prices and in amounts specified, or determined in accordance with a formula; or
(iv) subject to any other terms set out in the company’s Memorandum of Incorporation;

(c) entitle the shareholders to distributions calculated in any manner, including dividends that may be
cumulative, non-cumulative, or partially cumulative, subject to the requirements of sections 46 and

47; or

(d) provide for shares of that class to have preference over any other class of shares with respect to distributions, or rights upon

the final liquidation of the company.”
Vil Which reads:

“117. Definitions applicable to this Part, Part C and Takeover Regulations

(1) In this Part, Part C, and in the Takeover Regulations-

() “securities” has the meaning referred to in section 1, but does not include any instrument issued by a

regulated company unless that instrument:
(i) has associated with it the right to vote generally at a general shareholders meeting; or
(ii) is convertible to a instrument that satisfies the criteria set out in subparagraph (i).”
X Which reads:
“123. Mandatory offers
(1) In this section, “prescribed percentage” means the percentage prescribed by the Minister in terms of subsection
(5).
(2) This section applies if-
(a) either:

(i) a regulated company reacquires any of its voting securities as contemplated in section 48 or in terms of a scheme of

arrangement contemplated in section 114; or
x Which reads:
“64 Limitations on foreign control of commercial broadcasting services
(1) (A foreigner may not, whether directly or indirectly:
(a) exercise control over a commercial broadcasting licensee; or

(b) have a financial interest or an interest either in voting shares or paid-up capital in a commercial broadcasting

licensee, exceeding twenty (20) percent.

Not more than twenty (20) percent of the directors of a commercial broadcasting licensee may be foreigners.”
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X Which reads:
“40.1.1 If, in respect of a shareholders’ meeting -

40.1.1.1 the number of ordinary shares held by Foreign Shareholders at the record date of such shareholders’
meeting (expressed as a percentage of the total issued share ordinary shares of the Company at such

time) exceed the percentage prescribed by the Foreign Control Restriction; or

40.1.1.2 the total number of voting rights to be cast by or on behalf of Foreign Control Shareholders at such
shareholders’ meetings [or in respect of any matter or resolution] (expressed as a percentage of the total
voting rights of the Company to be cast at such shareholders’ meeting, net of any abstentions)

exceed the Foreign Control Restriction,

then, in these circumstances only and in order to ensure compliance with the Foreign Control Restriction, the Foreign
Shareholders’ ability to exercise voting rights attached to each ordinary share held by such Foreign Shareholders shall be limited
such that (i) the ordinary shares held by Foreign Shareholders do not, in aggregate, carry voting rights in excess of the Foreign
Control Restriction and (ii) the total number of voting rights cast by or on behalf of Foreign Shareholders at such shareholders’
meeting do not exceed the Foreign Control Restriction. In the event that the Foreign Shareholders voting rights are limited as
contemplated above, then, in such instances only, the voting rights attached to each ordinary share held by South African
Shareholders shall be consequently increased proportionately in accordance with each South African Shareholder’s shareholding.
The provisions of this 40.1.1 shall (a) also apply to all resolutions contemplated in 25 for purposes of determining voting
rights as contemplated in 25.2.1; and (b) only apply for so long as the Foreign Control Restriction applies to the Company and to

the extent required to ensure compliance with the Foreign Control Restriction.”
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